9/24/2015 Tax worries shape merger and acquisition negotiations between strategic buyers and seller - The Economic Times

Indiatimes | The Times of India ' The Economic Times = More . Hi, Mansi Bronze: 165 8 MyTimes/LogOut FOLLOWET: § W 3+ 3\
. LATEST NEWS > < >
Tar Economic TivEs | Second-wealthiest Indian
10:54 AM: Volkswagen scandal plagues platinum market d
) ) is the poorest pharma .
H 10:54 AM: Sri Lankan Navy arrests 6 Indian fishermen . =
Finance Y CEO ;
10:52 AM: Volkswagen hires BP's lawfirm from 2010 oil spill X
Dilip Shanghvi il W& o s
You are here: ET Home > Industry » Banking/Finance > Finance I Search for News, Stock Quotes & NAV's I
11:10 AM | 24 SEP LIVE  SENSEX GOLD (MCX) (Rs/10g.) | USD/INR MARKET CREATE
MARKET STATS v 25717.31 v -10568 7,825.80 w -20.15 26,497.00 a 3000 66.1 a 0.1 DASHBOARD PORTFOLIO

HERD
FLTURE
ENERGIES

planet positive

SAVE ON TAX
AND YOUR

POWER BILLS

Share You, Sangeeta Yadav and 3,334,894

others like this.
B8 PNIRe
& A ;

SPOTLIGHT

ey —————————————————
Tax worries shape merger and
acquisition negotiations between
strategic buyers and seller

By Sachin Dave & Maulik Vyas, ET Bureau | 24 Sep, 2015, 05.56AM IST Post a Comment

READ MORE ON » Vaishali Sharma | Sameer Gupta | managing director | investments | Gammon Infrastructure
Projects | FDI

MUMBAI: At a time when the merger and
acquisition space is heating up, many
private equity and strategic buyers are REGISTER YOUR CHILD FOR
asking for an indemnity bond or insurance NATIONAL FINANCE OLYMPIAD

from the seller to cover a tax demand that
may emerge in the future.

Industry trackers say that although the
number of deals in India has jumped in the
last one year, a sudden tax demand
emerging in future remains a huge concern.
Many buyers, especially the private equity
funds in the secondary deals, are asking
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clauses, including indemnity," said Vaishali

Sharma, founder of Agram Legal

Consultants. "The government, on its part, has issued many clarifications under various
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rties to frame their deal structures more effectively." Recently,

Is pain over for India Inc?
Here's what experts say
With falling commodity prices, rising
demand and more projects getting

Agram Legal advised Gammon Infrastructure Projects to sell six road and three
power projects to BIF India Holdings for over Rs 560 crore.

While Indian insurance firms do not offer cover for tax liability in an M&A, some
multinationals do. "Given the uncertainties involved in availability of tax treaty benefits to
a seller involved in a deal, buyers and sellers often negotiate an extensive tax indemnity
covenant in the transaction documentation.

At times, to substitute or supplement the tax indemnification, the parties, at a fiscal cost,
obtain a tax indemnity insurance offered by certain foreign insurance companies to
compensate for tax, interest and penalties that may be demanded. In that sense, from the
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completed, industry is poised to see a
revival in earnings growth.

= Why US Fed interest rates are not the
last word for markets

= Dalal Street is back at the guessing
game once again

BY FINDING OUT THE
RIGHT INSURANCE
FOR YOURSELF.

CLICK HERE

Most Most Most
Read Shared Commented

Snapdeal on course to topple Flipkart from top,
says CEO Kunal Bahl

Flipkart hits back at Snapdeal; sets Rs 65,000
crore sales target during fiscal 2016

Ministry puzzled as Railways loses 150 million
passengers in first five months of FY16

Taxi-hailing apps like Uber, Ola could eat into auto
sales: Anand Mahindra

India to face power surplus, 300 million people may
not be able to afford

More »

| Not to be Missed

ET

Amtek Auto defaults on Rs
800 crore bond payment

Here is why Apache and
Chinook helicopters are game
changers for India

ET

Made-in-Jaipur armoured anti-terrorist vehicle to

guard Parliament

Three ways Steve Jobs made
meetings insanely productive

ET

http://economictimes.indiatimes.com/industry/banking/finance/finance/tax-worries-shape-merger-and-acquisition-negotiations-between-strategic-buyers-and-s. ..

Tax worries shape merger and acquisition negotiations between strategic buyers and seller - The Economic Times

buyers perspective, there is a third party that is seeking to insulate them from the future
tax risks," said Sameer Gupta, Partner and FS Tax leader, EY.

The way it works is at the time of the deal, the seller and the buyer agree upon the
potential tax liability that could arise. The seller would then take an insurance cover for
that amount and pay the premium for next seven years. If the tax demand arises during
that time then the insurance money is paid to the buyer. The Indian law permits the
income tax department to raise a tax demand retrospectively for seven years.

"The insurance cover for the contingent liability is being brought in the discussions where
foreign funds or entities are involved," said Sumchit Anand, managing director, Acquisory
Consulting, an M&A advisory and asset management firm. "The insurance is now being
brought up in almost all the discussions, however, it is tough negotiating that when an
Indian firm is involved in the transaction, as the Indian regulations around the same are
unclear," he said.

Industry trackers say an indemnity bond is given by the seller in most of the cases in the
deal. The bond basically means that the seller would be responsible for any tax demand
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